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Theoretical Clarification and Procedural Correction of Leasehold Right

Claimed by the Outsider in Compulsory Enforcement
GUO Jiawei
(School of Law,Dalian University, Dalian 116622, China)

Abstract; When the outsider claims a leasehold right over the property to be executed, controversies may arise due
to different handling methods adopted by the enforcing courts in judicial practice. The purpose of the outsider’ s
claim of the leasehold is to obstruct the transfer and delivery of the auctioned property. A judgement must be made
as to whether the leasehold has the effectiveness of confrontation and whether it can exclude compulsory enforce-
ment. Therefore, it belongs to the issue of determining the effectiveness of substantive rights and should be subject
to the lawsuit procedure of the outsider’ s objection and execution objection. Specifically, a formal review of the
leasehold right should be conducted under the outsider’ s objection procedure, and a decision on whether to auction
with leasehold right should be made. If the executing party or the outsider is dissatisfied with the decision, they can
resolve it through the lawsuit of execution objection. The standard of formal review should adopt the appearance doc-
trine, only examining the validity of the lease contract and the time when the lessee possesses the leased property.
During the objection review stage, the outsider should bear the burden of proof for occupying the leased property
prior to the establishment of the mortgage. However, in exceptional circumstances where the chattel mortgage was
established prior without registration, the mortgagee shall prove that the lessee knew or should have known that a
mortgage contract had been concluded.

Key words : adversarial effectiveness; objection of the outsider; formal review; appearance doctrine
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